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Introduction
1.
This memo provides guidance on the Social Security (Miscellaneous Amendments No. 2) Regulations (Northern Ireland) 2013 (S.R. 2013 / 246).  These changes take effect on and from 29.10.131.
1  Social Security (Miscellaneous Amendments) (No. 2) Regulations (NI) 2013, reg 1(1)


EMPLOYMENT AND SUPPORT ALLOWANCE

Service users
2.
DMG 51270 provides guidance on the meaning of service user group.  That definition has now been removed from Employment and Support Allowance legislation and replaced with another1.  The relevant reference in the legislation is now to a person or claimant participating as a service user2.  Wherever DMG Chapter 51 refers to people participating in a service user group, then that should now be understood as meaning a person participating as a service user.
1  Social Security (Miscellaneous Amendments No. 2) Regulations 2013, reg 11(2)(ii);
2  ESA Regs (NI), reg 2(1)
3.
A service user is1

1.
a person who is being consulted by or on behalf of
1.1. a body which has a statutory duty to provide services in the field of



1.1.a 
health or



1.1.b 
social care or



1.1.c 
social housing or


1.2 
a body which conducts research or undertakes monitoring for the purpose of planning or improving the services in 1.1


in their capacity as a user, potential user, carer of a user or a person affected by those services or

2.
the carer of a person consulted under 1.
1  ESA Regs (NI), reg 2(1)

4.
For the purposes of paragraph 18, a service user is a person
1. who


1.1
has used or


1.2.
is using or


1.3
may potentially use or


1.4.
is otherwise affected by (for example, a carer)


the services referred to in 2. and

2.
where the services concerned are delivered by a body which has a statutory duty to provide services in the field of


2.1
health or


2.2
social care or


2.3
social housing and

3.
who is consulted by the bodies in 2. or by an alternative body (for example, educational establishments or voluntary and charitable organisations) who conduct


3.1
research or


3.2
monitoring or


3.3
planning


in order to improve services through user involvement.

The end of the assessment phase
5.
Where a limited capability for work determination has not been carried out within the 13 week period referred to in DMG 440111, the assessment phase will end once it has been determined that the claimant has limited capability for work, provided that

1.
a limited capability for work determination has not been carried out within 13 weeks of the first day of entitlement to Employment and Support Allowance2 and
2. there has been no determination treating the claimant as having limited capability for work3 or
3. the claimant’s period of limited capability for work links to an earlier period of limited capability for work4 (see DMG 44019).
1  ESA Regs (NI), reg 4(2);  2  reg 4(3)(a);  3  reg 4(3)(b);  4  reg 5

Assessment phase – previous claimants

6.
DMG 44019 describes the assessment phase period where the claimant’s current period of limited capability for work links to an earlier period of limited capability for work.  If by the time that period ends it has not yet been determined that the claimant has limited capability for work, then the assessment phase will end once it has been determined that the claimant has limited capability for work, provided that
1.
a limited capability for work determination has not been carried out within 13 weeks of the first day of entitlement to Employment and Support Allowance1 and

2.
there has been no determination treating the claimant as having limited capability for work2.
1  ESA Regs (NI), reg 5(3A)(a);  2  reg 5(3A)(b)


52 weeks in hospital

7.
Each member of a couple has to have been a patient for a continuous period of 52 weeks before the income-related Employment and Support Allowance applicable amount only consists of the normal couple allowance plus any housing costs.  No premiums or components will be payable1.
1  ESA Regs (NI), reg 69(1) & Sch 5, para 13


Third party deductions – sTATE PENSION CREDIT
8.
The current legislation1 which allows for third party deductions to be paid for miscellaneous accommodation costs, when a person has an award of State Pension Credit, includes a reference to a regulation2 which had been inadvertently repealed.  Amendments are now made to re-establish the provision to allow deductions from State Pension Credit, to pay for miscellaneous accommodation costs when a person resides in an independent hospital or an Abbeyfield home.
1  SS (C&P) Regs (NI), Sch 8A, para 4(1) & para 4(2)(a);  2  SPC Regs (NI), reg 15(7)

9.
DMG 79400 advises that third party deductions can be made for miscellaneous accommodation costs1 where the claimant
1.
has an award of State Pension Credit and
2.
is residing in
2.1
a residential care home as defined within specified legislation2 or
2.2
an independent hospital as defined within specified legislation3 or
2.3
an Abbeyfield home.
1  SS (C&P) Regs (NI), Sch 8A, para 4(1)(b)(iii);  2  SPC Regs (NI), reg 1(2);  3  reg 1(2)
10.
DMG 79420 advises on the amount to be deducted from the guarantee credit and paid direct in respect of miscellaneous accommodation costs.  The amount to be deducted is the award of guarantee credit less either
1.
where the claimant is not living in an Independent hospital (see DMG 79400 2.2), an amount which, when added to any other income of the claimant equals the personal expenses rate1 (see DMG 79422) or
2.
In any other case, an amount in respect of personal expenses2.
1  SS (C&P) Regs (NI), Sch 8A, para 4(2)(a);  2  para 4(2)(b)


PSIC and interruption of funds from abroad
11.
The facility to pay certain income related benefits for up to 42 days is withdrawn for a PSIC whose funds from abroad are temporarily suspended1.  The guidance at DMG 070835, 24509, 54701 and 78947 should no longer be followed.
1  IS (Gen) Regs (NI), reg 4ZA(3)(a) & reg 13(2)(bc);
Social Security (Miscellaneous Amendments) (No. 2) Regulations (NI) 2013, reg 3(3) & 3(5)


Persons who are not Persons from Abroad/persons not in NORTHERN IRELAND –  INCOME SUPPORT, INCOME-RELATED EMPLOYMENT AND SUPPORT ALLOWANCE, INCOME-BASED JOBSEEKER’S ALLOWANCE, STATE PENSION CREDIT AND HOUSING BENEFIT
12.
As stated at DMG 071177, persons with certain types of right to reside are not subject to the requirement that they be habitually resident in the Common Travel Area.  With effect from 29.10.13, persons who1
1.
have been granted discretionary leave to enter or remain in the UK outside the immigration rules or
2.
have been granted leave to remain in the UK outside the immigration rules under the Destitution Domestic Violence concession or
3.
are deemed to have been granted leave outside the immigration rules by virtue of specific legislation2 which, in accordance with an European Union directive3, provides temporary protection to persons affected when the Council of the European Union decides that there is (or will be) a mass influx of displaced persons who cannot return to their country of origin.
(Note:  Decision makers will be notified when this provision is triggered.)

do not have to satisfy the requirement that they be habitually resident in the Common Travel Area.  This continues to be the case for as long as the leave lasts, including periods when the person has applied in time for an extension of leave.
1  IS (Gen) Regs (NI), reg 21AA (4)(h); ESA Regs (NI), reg 70(4)(h); JSA Regs (NI), reg 85A(4)(h); SPC Regs (NI), reg 2(4)(h); HB Regs (NI), reg 10(5)(h);
2  Displaced Persons (Temporary Protection) Regs 2005, reg 3;
3  Directive 2001/55/EC


Discretionary leave
13.
The outdated reference to “exceptional leave” is amended to “discretionary leave”. The guidance at DMG 071197 to 071202 already reflects the current position.

Destitution domestic violence concession
14.
Since 1.4.12, individuals who came to the UK or were granted leave to stay in the UK as the spouse or partner of
1.
a British citizen or
2. someone settled in the UK and
whose relationship has broken down due to domestic violence have been able to apply to the Home Office for three months limited leave to remain (granted outside the Immigration Rules) pending consideration of an application for indefinite leave to remain.
15.
The Home Office consider whether:
1. the applicant entered the UK or was given leave to remain in the UK as a spouse, civil partner, unmarried or same sex partner of a British Citizen or someone present and settled in the UK and
2. the relationship has broken down due to domestic violence and
3. they do not have the means to access accommodation or to support themselves and need financial help and
4. they will apply to stay permanently in the UK under the Destitution Domestic Violence immigration rule1.
If the Home Office accepts that someone satisfies all 4 of the conditions above it will issue the applicant with letters notifying the start and end date for 3 months limited leave to remain in the UK.  During this 3 month period the claimant must apply to stay permanently under the Domestic Violence immigration rule1.
1  Immigration Rules, rule 289B

16.
If the person has made an application to stay permanently within the 3 month period but the Home Office has not yet made a decision by the end of the 3 month period, the period of limited leave under the Destitution Domestic Violence concession continues until the final decision is made.  In these circumstances (i.e. where an application has been made within the 3 month period but the Home Office has not made a decision within that 3 month period) where the final decision is a refusal to grant indefinite leave to remain, the limited leave continues for a further 10 days after the Home Office decision is sent to the applicant.
17.
During any period when a person has limited leave under the Destitution Domestic Violence concession (including the periods of extension described in paragraph 16 above), that person does not have to satisfy the requirement that they be habitually resident in the Common Travel Area1 and therefore (provided they satisfy the other conditions of entitlement) will be eligible for Income Support, income-related Employment and Support Allowance, income-based Jobseeker’s Allowance or State Pension Credit or Housing Benefit as the case may be.
1  IS (Gen) Regs (NI), reg 21AA (4)(h); ESA Regs (NI) , reg 70(4)(h); 
JSA Regs (NI), reg 85A(4)(h); SPC Regs (NI), reg 2(4)(h); HB Regs (NI), reg 10(5)(h)

Obsolete references
18.
References1 in the lists of persons who are deemed not to be persons from abroad/ not to be treated as not in Northern Ireland to
1.
persons who left Montserrat after 1.11.95 because of volcanic eruption on the island and
2.
persons from Zimbabwe who arrived in GB on or after 28.2.09 but before 18.3.11
are deleted.
1  IS (Gen) Regs (NI), reg 21AA(4)(j) & (k); ESA Regs (NI), reg 70(4)(k)& (l); JSA Regs (NI), reg 85A (4)(j) & (k); SPC Regs (NI), reg 2(4)(j) & (k); HB Regs (NI), reg 10(5)(h)&(k)(k)

amendment of claims
19.
A claimant may amend a claim at any time before a determination has been made on it1.  An amendment may be made
1.
in writing at an appropriate office or
2.
by telephone call to a telephone number specified by the Department or
3. in such other manner as the Department may decide to accept.

Any claim amended as above may be treated as if it had been so amended in the first instance2.
1  SS (C&P) Regs (NI), reg 5(1);  2  reg 5(1A)


effective date of supersession – care home residents
20.
The Employment and Support Allowance effective date rule is amended to allow payment of Severe Disability Premium where the care component of Disability Living Allowance is paid at a daily rate for periods of less than a week outside “certain accommodation” such as a care home, independent hospital or special residential school.  Where
1.
the claimant is precluded from entitlement to Severe Disability Premium1 solely because the care component of Disability Living Allowance is not payable for periods in certain accommodation2 and
2.
Disability Living Allowance is paid at a daily rate for a period of less than a week the Employment and Support Allowance decision is superseded effective from the date of the change3.
1  ESA Regs (NI), Sch 4, para 6;
2  SS CB Act, s 72(8); DLA Regs (NI), reg 9;
3  SS CS (D&A) Regs (NI), Sch 2C, para 3(f)
21.
The practical effect is that the Employment and Support Allowance awarding decision can be superseded to award the Severe Disability Premium for the days when Disability Living Allowance is paid.
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